THE DETENTION OF FORENSIC PATIENTS IN NEW SOUTH WALES

AND OTHER AUSTRALIAN JURISDICTIONS - SOME NEW DEVELOPMENTS AND SOME THOUGHTS ON UNIFORMITY

             “A TILT AT A FEW WINDMILLS”

        “There is either the wisest madman or the maddest wise man in the world”







                                                                                                                                                                                                                                                                                                                                                                                                                                

This line, spoken by The Padre in the Broadway Musical ‘Man of La Mancha’, whilst ministering to the ailing Don Quixote, captures, in part at least, something of the dilemma that has long haunted decision makers faced with the prospect of ordering the continued detention or the release of a forensic patient. Is the person dangerous? Will they and/or the public be safe if they are released from custody?

In New South Wales, we have for years lagged far behind best international practice on two of the most basic preliminary questions regarding the release of forensic patients: Who should make these decisions, and on what grounds should they be made?

The Mental Health Legislation Amendment (Forensic Procedures) Bill, 2008, was passed without amendment in the NSW Legislative Assembly on 28th August; it was introduced and read for the first reading in the Legislative Council on 23rd September, and I sincerely hope it will pass there without delay; for our current law, on this vital issue, is a direct descendant of a United Kingdom statute passed 208 years ago, the Criminal Lunatics Act. Whilst we no longer refer to ‘The King’s pleasure’ or the ‘Governor’s Pleasure’ we still retain a system of executive discretion in that only the Minister for Health or the Governor, acting on the advice of the Executive Council, are authorised to make orders as to a forensic patient’s detention, care, treatment or release. Of course, the Minister receives recommendations from the quasi-judicial Mental Health Review Tribunal, but is in no way bound by those recommendations. The Attorney General can also object to release of persons serving a limiting term on the broad basis that ‘insufficient time’ has been spent in custody
. 

The retention of the executive discretion is inconsistent with Principle 17(1) of the Principles for the Protection of Persons with Mental Illness & the Improvement of Mental Health Care adopted by the UN General Assembly in 1991
. It is inconsistent with the move away from this inadequate model in the UK
 after a decision by the European Court of Human Rights effectively held that the executive discretion was in breach of article 5(4) of the European Convention for the Protection of Human Rights and Fundamental Freedoms
. Canada moved away from the executive release model in 1992 after the Supreme Court of Canada found that the relevant provisions of the Canadian Criminal Code (which required a judge to detain a person found not guilty on the grounds of mental illness pending the determination of the Lieutenant Governor) was in breach of Section 9 of the Canadian Charter of Rights & Freedoms that deals with protection against arbitrary detention or imprisonment
. 

In Australia, only New South Wales, the Commonwealth and Western Australia retain the ‘executive release’ model, all other jurisdictions having vested the power of release in an independent court or a tribunal.

Consequent upon the recent Review, by Greg James QC, of the New South Wales forensic mental health legislation
, the Mental Health Legislation Amendment (Forensic Provisions) Bill, 2008, if passed, will remove the executive from the release decision; it will instead be vested in the proposed new Forensic Division of the Mental Health Review Tribunal. The Minister will be able to appear before the Tribunal and argue against release, and also will have a right of appeal to the Supreme Court against decisions of the Tribunal. 

The Forensic Division will consist of 3 members - the President or Deputy President of the Tribunal, who must be holders or prior holders of judicial office; a psychiatrist, psychologist or other suitable expert in relation to a mental condition; and another member with suitable qualifications or experience
. The Tribunal will, at long last, bring a much needed independence and transparency to the release process.

Before it can make an order for the release of a forensic patient, s 43 of the Bill requires that the Tribunal must be satisfied, on the evidence available to it, that:

· the safety of the patient or any member of the public will not be seriously endangered by the patient’s release, and 

· that other care of a less restrictive kind, that is consistent with safe and effective care, is appropriate and reasonably available to the patient or that the patient does not require care. 

In marked contrast to the present position, where the Minister is neither required to give reasons nor to follow any prescribed reasoning process, the Bill provides in s 74 that the Tribunal must take into account the following matters when determining what orders to make upon the review of a forensic patient:


Without limiting any other matters the Tribunal may consider, 


the Tribunal must have regard to the following matters when 


determining what order to make about a person under this Part: 


(a) whether the person is suffering from a mental illness or 


other mental condition, 


(b) whether there are reasonable grounds for believing that 


care, treatment or control of the person is necessary for the 


person’s own protection from serious harm or the 


protection of others from serious harm, 


(c) the continuing condition of the person, including any 


likely deterioration in the person’s condition, and the 


likely effects of any such deterioration, 


(d) in the case of a proposed release, a report by a forensic 


psychiatrist or other person of a class prescribed by the 


regulations, who is not currently involved in treating the 


person, as to the condition of the person and whether the 


safety of the person or any member of the public will be 


seriously endangered by the person’s release, 


(e) in the case of the proposed release of a forensic patient 

subject to a limiting term, whether or not the patient has spent sufficient time in custody.

With the exception of subparagraph (e), these criteria are appropriate and sensible and will introduce much needed procedural rigour to the decision making process for the release of forensic patients, which is of great importance to the patient and the community alike. 

The inclusion of subparagraph (e) is, I believe, an unnecessary retention of the criterion for objection to release of forensic patients, who are subject to a limiting term, that is currently vested in the Attorney General
. There is no jurisprudence about what this requirement means, for the simple reason that the executive has not been required to give reasons for its decisions in the past, and this statutory power has been effectively unreviewable. At least the Tribunal’s decisions will be transparent, and it will need to develop carefully its own jurisprudence about this issue; I expect that this will generate much debate and litigation by way of appeals from the Tribunal to the Court of Appeal
 and I pose the question whether or not the Mental Health Review Tribunal should be involved in the broad policy issues that are implicit in this question? 

The problem with this criterion is this: on any release determination, the Tribunal must satisfy itself that the release of the patient will not give rise to a danger to the public or to the patient. Once that requirement is satisfied, what other justification is there for keeping the person in custody? Persons serving a limiting term are, by definition, persons who have been found unfit for trial and subsequently, at a special hearing, have been found on the limited evidence available to have committed the offence. The limited evidence available will almost always have been severely compromised by the accused’s own inability to give evidence or to mount a coherent defence; nor is a conviction recorded against an accused at a special hearing for the offence because a finding at a special hearing is not a conviction but merely a ‘finding on the limited evidence available’ that the accused committed the offence
. The State has the power to put the accused on trial properly in the event that the accused becomes fit for trial at some stage in the future (unless the limiting term, set at the special hearing, has expired). 

The High Court in Subramaniam v The Queen
 offered the following model direction to comply with the requirements of s 21(4) of the Mental Health Criminal Procedure Act 1990 to explain to the jury the purposes of a special hearing:

What are the purposes of a special hearing? The first is to see that justice is done, as best it can be in the circumstances, to the accused person and the prosecution. [The accused] is put on trial so that a determination can be made of the case against [the accused]. The prosecution representing the community has an interest also in seeing that justice is done. A special hearing gives an accused person an opportunity of being found not guilty in which event the charge will cease to hang over [the accused’s] head, and if the accused requires further treatment that it may be given …outside the criminal justice system. 

It is very interesting that the court did not elaborate at all on what exactly is the ‘community’s interest’ (as opposed to the accused’s interest) in the context of a special hearing, beyond the vague idea of ‘justice being done.’ Is it justice to punish someone who, because they have been found unfit, cannot have a fair trial? Should there be any element of punishment at all in the imposition of a limiting term? It is one thing to keep the accused and the public safe and to set a limit upon the period for which an unfit accused can be incarcerated; it is quite another to punish someone without a proper trial.

‘Insufficient time in custody’ may mean quite different things to different people; for example, a relative of the patient on the one hand and a victim on the other. Under s 76 of the Bill, victims will have a right of appearance at release hearings, but only in relation to varying non-association or place restriction conditions. Does the fact that their right of hearing is limited to these narrow issues, mean that victim issues are not relevant to the question whether sufficient time has been spent in custody? Should such issues be relevant anyway given that the forensic patent in question has never been convicted of the offence? Can we really be sure, in some cases, that such persons are in fact the victims of the forensic patient in question? Will an examination of such issues require the Tribunal to make an assessment of just how strong the evidence against the accused at the special hearing was, or would an exploration of such a question be artificial in the extreme and irrelevant? If the patient has never been properly tried and convicted, how important or relevant are the well-established functions of sentencing, namely punishment, deterrence, community protection, rehabilitation, accountability, denunciation and recognition of the harm done to the victim & the community?
 

A strong argument can be made that this criterion in subparagraph (e) should be abandoned altogether when considering release of a forensic patient serving a limiting term. 

The use of ‘limiting terms’ is controversial and some jurisdictions in Australia, as I will explain later, have managed to avoid them. Their primary purpose is to put a ‘cap’ on the maximum period that such a person can be detained, on the understanding that the person may be released in the meantime
. Community protection will be taken into account before a release decision can be made in any event. Of the remaining functions of sentencing, it is difficult to see the logic or necessity of applying any of these to a forensic patient who is serving a limiting term, who has been assessed by the Tribunal to no longer be a danger. Reducing the issue to its basics, Dangerousness may in reality be the only criterion that can be justified as a matter of policy.

I thought, in support of my argument, that it would be useful to survey the various regimes in the Australian jurisdictions for the release of persons held in custody because they were unfit for trial. I have summarised some of their main components in the Appendix below.

The Commonwealth

Under the Commonwealth Crimes Act 1914, a ‘detention order’ scheme similar to the ‘limiting term’ in NSW applies
 and the Attorney General must review such cases every six months
; s 20BE(2) provides that the person may be released if the Attorney General is satisfied that “the person is not a threat or danger either to himself or herself or to the community” – there is no additional question whether or not ‘sufficient time has been spent in custody.” A release order can be revoked during the period of the detention order. In considering whether the person should be released from detention the Attorney‑General must obtain and consider a report from a duly qualified psychiatrist or psychologist and a report from another duly qualified medical practitioner and may obtain and consider such other reports as the Attorney‑General considers necessary and must take into account any representations made to the Attorney‑General by the person or on the person's behalf
.
The ACT

In the ACT the relevant legislation requires the Tribunal reviewing an ‘order for detention’ to take into account, in addition to the dangerousness/public safety issue, the nature and extent of the person's mental dysfunction or mental illness, including the effect it is likely to have on the person's behaviour in the future, as well as the best estimate of the sentence of imprisonment nominated by the relevant court under the Crimes Act, part 13 as the sentence it would have imposed had the person been found guilty of the relevant offence
. The legislation does not make clear precisely how the Tribunal is to take into account this estimate of sentence, or whether there is meant to be any element of ‘punishment’ or ‘sufficiency’ of time spent in custody. Persons cannot be detained beyond the limiting period
 although persons released conditionally during that period, who breach the conditions, can have their release revoked
.

The Northern Territory

In the Northern Territory, a person subject to a what they call a ‘supervision order’, which is potentially for an indefinite term,
 must be reviewed every year by the Supreme Court which must vary the supervision order to a non-custodial supervision order unless satisfied on the evidence available that the safety of the supervised person or the public will be seriously at risk if the person is released on a non-custodial supervision order; again, there is no requirement to consider whether ‘sufficient time’ has been spent in custody. The court is required consider an appropriate medical report and treatment plan
, and to receive and consider any report from the victim and from members of the accused person’s family about the impact of the person’s conduct upon them
.

South Australia

In South Australia, so-called ‘supervision orders’ include a ‘limiting term’ cap
; such orders can be revoked by the Supreme court, and the person can thereby be released, but the court must take into account the views of the victim & next of kin of the accused
; in deciding whether to release the person or the conditions of any release license, the court must apply the principle that restrictions on the person’s freedom and personal autonomy should be kept to the minimum consistent with the safety of the community
. In making its decision, the court must take the following matters into account:

 

(a) the nature of the person’s mental impairment; and 

(b) whether the person is, or would if released be, likely to endanger another person, or other persons generally; and 

(c) whether there are adequate resources available for the treatment and support of the person in the community; and 

(d) whether the person is likely to comply with the conditions of a licence; and 

            
(e) other matters that the court thinks relevant.

Once again, there is no requirement to consider whether ‘sufficient time’ has been spent in custody.

Victoria

In Victoria, the court must review ‘custodial supervision orders’ (as they are called) and must confirm or vary the order to a ‘non-custodial supervision order’ which is for an indefinite period; the court must not vary a custodial supervision order to a non-custodial supervision order during the ‘nominal term’ (essentially their equivalent to a limiting term) unless satisfied on the evidence available that the safety of the person subject to the order or members of the public will not be seriously endangered as a result of the release of the person on a non-custodial supervision order
. The court is to apply as an over-riding principle that restrictions on a person's freedom and personal autonomy should be kept to the minimum consistent with the safety of the community
. 

The matters the court is to consider on questions of leave and release include
:

(a)  the nature of the person's mental impairment or other condition or

        
disability; and

   
(b)  the relationship between the impairment, condition or disability and

        
the offending conduct; and

  
(c)  whether the person is, or would if released be, likely to endanger

       
 themselves, another person, or other people generally because of his

       
 or her mental impairment; and

   
(d)  the need to protect people from such danger; and

   
(e)  whether there are adequate resources available for the treatment and

       
 support of the person in the community; and

   
(f)  any other matters the court thinks relevant.

Victims and family members are entitled to present reports to the court and these may be taken into account by the court when considering conditions of orders and extended leave
.

There are requirements that extended leave must be successfully completed for 12 months before non-custodial orders can be made
. Sensibly, if the court varies a custodial supervision order to a non-custodial supervision order before the end of the nominal term, that nominal term continues to run
. 

Again, it will be seen that there is no criterion of ‘insufficient time’ having been spent in custody.

Queensland

Queensland does not use the ‘limiting term’ concept. A ‘forensic order’ made by the mental health Court in respect of a forensic patient remains in force until it is revoked by the Mental Health Review Tribunal
. The Tribunal must have regard to the following
:

(a) the patient's mental state and psychiatric history;

(b) each offence leading to the patient becoming a forensic patient;

(c) the patient's social circumstances;

(d) the patient's response to treatment and willingness to continue treatment.
The Tribunal must not revoke a forensic order unless it is satisfied that the patient does not represent an unacceptable risk to the safety of the patient or others
. There is no specific right of Victims to provide reports or statements to the Tribunal, although the Tribunal can make non-contact conditions.

Western Australia

Although its legislation is under review and is soon expected to be change, Western Australia still retains the executive release model whereby the Governor may order the release of the person from custody if the Minister, based on a recommendation by the Board, advises the Governor to do so.
 However, if a trial judge has determined that an accused is unfit and will not become fit within 6 months, the judge may quash the indictment (or dismiss the case if there is no indictment) without deciding the guilt or otherwise of the accused, and may either release the accused or make a ‘custody order’
 in respect of the accused.

A custody order must not be made in respect of an accused unless the statutory penalty for the alleged offence is or includes imprisonment and the judge is satisfied that a custody order is appropriate having regard to —  

            (a) the strength of the evidence against the accused; 

(b) the nature of the alleged offence and the alleged circumstances of its commission; 

            (c) the accused’s character, antecedents, age, health and mental condition; and 

            (d) the public interest.
Consistently with an executive release model, there is no express provision for the views of victims or relatives of the patient to be taken into account.

Tasmania

Tasmania’s legislation provides that if a person is found unfit for trial and not likely to become fit in 12 months, the court is to hold a special hearing. If the person is not found not guilty, or is found not guilty on the grounds of insanity, then the court may make a custodial ‘restriction order’, or make a continuing care order or a community treatment order, or it may release the person conditionally or unconditionally.
 The patient must be reviewed every 12 months by the Forensic Tribunal, which can issue a certificate if it determines that the order is no longer necessary
 whereupon the person may apply to the Supreme Court to discharge or revoke the order
. There is no ‘limiting term’ to cap the period of the order. A court is to apply, where appropriate, the principle that restrictions on the defendant's freedom and personal autonomy should be kept to the minimum consistent with the safety of the community
 and must have regard to
:

(a) the nature of the defendant's mental impairment or other condition or disability; and

(b) whether the defendant is, or would if released be, likely to endanger another person or other persons generally; and

(c) whether there are adequate resources available for the treatment and support of the defendant in the community; and

(d) whether the defendant is likely to comply with the conditions of a supervision order; and

(e) other matters that the court thinks relevant.
The court must also consider any report on the attitudes of victims, if any, and next of kin.
Again, there is no requirement to consider ‘sufficiency’ of time spent in custody.
Some Concluding Observations

This brief survey highlights a number of things. 

Firstly, New South Wales, under its new Bill, would be the only jurisdiction in the country that specifically stipulates that ‘sufficiency of time in custody’ should be considered in any decision for the release of persons who are in custody because they have been found unfit for trial. The only other jurisdictions where this may be a factor (although it is not specifically stipulated) are Western Australia and the Commonwealth, where the executive release model is still retained. 

The Victorian model of permitting the supervision order and limiting term to continue, even after the person has been released to a non-custodial supervision order, provides a scheme that is akin to parole; this seems to me to strike a sensible balance between the interests of the accused and those of the community in disposing of this kind of case; implicit in it is some regard to some of the purposes of sentencing by acknowledging the penalty the crime would have incurred had the accused been fit and committed it; because the supervision order and limiting term continue to run,  the non-custodial ‘supervision order’ can be varied to a ‘custodial supervision order’ if the Court determines that the person is non-compliant with any conditions. The legislation is designed to promote release into the community, provided there is no dangerousness, but subject to recall into custody if release conditions are not met.  

Another observation I wish to note is the extraordinary lack of uniformity of approach to this entire problem – across the nine Australian jurisdictions, we have fully nine different approaches to the same problem. The release criteria frequently differ; some jurisdictions give victims a greater role in the process than other jurisdictions; some employ an executive release model, others vest the decision in a Tribunal and still others only permit a Tribunal to make recommendations, leaving the final decision to a Court; some Tribunals have more powers than others. 

Is it fair that release into the community of a forensic patient in New South Wales requires consideration of what is, in effect, a measure of sufficiency of punishment, whereas no other jurisdiction has this requirement? 

Is it fair that, depending on what jurisdiction you are in, the principle of ‘least restriction’ may or may not apply? For example (as noted above), in the Northern Territory there is a requirement that, on review, a supervision order must be made non-custodial unless the court is satisfied of dangerousness; in some jurisdictions (such as South Australia, Tasmania and Victoria) the court is required by legislation to operate on the principle of least restriction to the freedom of the forensic patient consistent with public safety, whereas no such guiding principle operates in some other jurisdictions (notably New South Wales) in the forensic context. In Queensland, the principle of least restriction applies to persons with mental illness, but is unspecified in relation to others who may have been found unfit
. 

In this regard, I think it would be helpful if the New South Wales legislation made its position on ‘least restriction’ clearer in the context of forensic patients. The new Bill, in s 40, sets out the objects of the Bill in the following terms:


40 Objects 


The objects of this Part are as follows: 

(a) to protect the safety of members of the public,  

(b) to provide for the care, treatment and control of persons 


subject to criminal proceedings who are suffering from a 


mental illness or mental condition, 


(c) to facilitate the care, treatment and control of any of those 


persons in correctional centres through community 


treatment orders, 


(d) to facilitate the provision of hospital care or care in the 


community through community treatment orders for any 


of those persons who require involuntary treatment, 


(e) to give an opportunity for those persons to have access to 


appropriate care. 


Note. Section 68 of the Mental Health Act 2007 sets out general 


principles with respect to the treatment of all people with a mental illness 

or mental disorder. 
Whilst the reference to s 68 of the Mental Health Act 2007 may appear to be an indication that the ‘least restriction’ principles, included in that section, will be applied in the forensic context, that section applies only to persons with a mental illness or mental disorder as defined in that Act. This does not include developmental/intellectual disability, and may not include many instances of cognitive impairment. These conditions are common in persons found to be unfit. In my view a ‘least restriction’ criterion, such as exists in South Australia (see above) should apply to all forensic patients.

Is it fair that in some jurisdictions the period of a supervision order is potentially indefinite (such as in Victoria and the Northern Territory), whereas in others (such as New South Wales) it is capped? 

There is something absurd about this variety of models in a country of barely 21 million souls. 

There are also marked differences in the availability of community facilities across the jurisdictions; generally they are inadequate, but they are certainly better in some jurisdictions than in others. Can there be any argument that it behoves any State to ensure that there are sufficient community facilities to manage persons who are in all other respects qualified for release from forensic custody, particularly given that the availability of suitable facilities is frequently a consideration in the decision to release?

I believe that a strong case can be made out that this is an area in which national Uniform legislation would have much to offer.

Finally, in my view we need to ensure that our legislation for the release of forensic patients is non-punitive. It is only when we move away from the punitive model that defence lawyers in our adversarial system will begin appreciate that there may be every good reason to raise fitness, or the mental illness of their accused client. This will encourage appropriate treatment and rehabilitation. In these modern time when medical science is achieving great things, when we know so much more about mental illness, intellectual disability and other relevant conditions, the legal system needs to be attuned to these realities, and at last let go of the old shibboleths about mental illness.

To finish as I began with a quote from the Padre in Man of La Mancha, who regarded the damsel of Quixote’s dreams as unattainable:

There is no Dulcinea

She’s made of flame and air,

And yet how lovely life would seem

If every man could weave a dream

To keep him from despair 

I remain optimistic.




           ____________________




   
   APPENDIX A

    A Brief Summary of Features of Release Processes for ‘Unfit’ Forensic Patients

Jurisdiction:

  NSW
 CW
ACT
  NT
 SA
Vic
Qld
WA
Tas


Limiting Term?
  Y
  Y
 Y
  N
  Y
 N
  N
  N
  N

Sufficient custody?
  Y
  N
 N
  N
  N
 N
  N
  N
  N

Least Restriction?
  N
  N
 N
  Y
  Y
 Y
  N
 N
  Y

Victim Involved?
  L
  N
 N
  Y
  Y
 Y
  N
  N
  Y

Y = Yes

N = No

L = Limited




                 APPENDIX B 

            Statistics on Forensic Patients in New South Wales (as at 30/6/07)

      (Source: Review of NSW Forensic Mental Health Legislation, August 2007) 

309 forensic patients in NSW, of these: 

· 208 found not guilty by reason of mental illness (‘NGMI’) 

· 38 found unfit to be tried

· 14 were subject to limiting terms

· 49 were transferees from the general prison population. 

How Accommodated

· 86 in the community 

· 51 in correctional centres

· 98 in the Long Bay Prison Hospital

· 74 were in hospitals in the community. 

The number of years since the patient was first referred to the Tribunal was as follows: 



         0-1 yrs       2-3 yrs.      4-5 yrs.       6-10 yrs       Over 10 yrs     Total 

Limiting term 
1 (7%)           -               9 (64%)        4 (29%)          -                   14 

Fitness               27 (71%)        7 (19%)    2 (5%)          2 (5%)            -                   38 

Transferee         38 (78%)        4 (8%)      3 (6%)          1 (2%)            3 (6%)          49 

NGMI                11 (5%)         20 (10%)  42 (20%)      92 (44%)       43 (21%)      208 

Total                  77 (25%)       31 (10%)   56 (18%)     99 (32%)       46 (15%)      309 

� Paper presented by Associate Professor Dan Howard SC, Faculty of Law, University of Wollongong; Conjoint Associate Professor, School of Psychiatry, University of New South Wales, to the International Criminal Law Conference in Sydney, 11th October, 2008. 


� Mental Health (Criminal Procedure) Act, 1990 (NSW) s 45(3)(a).


� It provides: The review body shall be a judicial or other independent and impartial body established by domestic law and functioning in accordance with procedures laid down by domestic law. It shall, in formulating its decisions, have the assistance of one or more qualified and independent mental health practitioners and take their advice into account.





� The power to order release was devolved to the Mental Health Review Tribunal by the Mental Health Act 1983 (UK)


� See X v. the United Kingdom, judgment of 5 November 1981, Series A no. 46; the Home Secretary’s power to recall a restricted patient on leave back into custody, was considered in breach of article 5(4) because habeas corpus was not an adequate remedy for providing the kind of judicial review demanded by the Convention.


� R v Swain [1991] 1 SCR 933


� Review of the New South Wales Forensic Mental Health Legislation, August 2007 available at http://www.health.nsw.gov.au/pubs/2007/pdf/forensic_review.pdf  


See also the Mental Health (Criminal Procedure) Act, 1990


� s73 of the Bill


� See Mental Health (Criminal Procedure) Act, 1990 s 


� See s 77A((4), (5) & (6) of the Bill


� See Mental Health (Criminal Procedure) Act, 1990 s 22(1)(c) & (d) and s 22(3)(a).


� [2004] HCA 51


� See s 3A Crimes (Sentencing Procedure) Act, 1999 NSW 


� R v Mitchell (1999) 108 A Crim R 73


� s 20BC(2) Crimes Act 1914 (CW)


� s 20BD Crimes Act 1914 (CW)


� Crimes Act 1914 (CW) s 20BD


� See s 72 Mental Health (Treatment & Care) Act 1994 (ACT) and Part 13 Crimes Act 1900 (ACT)


� Ibid. s 75


� Ibid s 74


� See s 43ZC Criminal Code (NT)


� See s 43ZH and 43ZK Criminal Code (NT)


� See s 43ZL Criminal Code (NT)





� See s 269O Criminal Law Consolidation Act 1935 (SA)


� See s 269R Criminal Law Consolidation Act 1935 (SA)


� ibid s 269S


� s 32(2) Crimes (Mental Impairment and Unfitness to be Tried) Act, 1997 (Vic)


� Ibid. s 39


� Ibid s 40


� Ibid s 42


� s 32(3)(a) Crimes (Mental Impairment and Unfitness to be Tried) Act, 1997 (Vic)


� s 32(4) Crimes (Mental Impairment and Unfitness to be Tried) Act, 1997 (Vic)


� s 207 Mental Health Act 2000 (Qld)


� Mental Health Act 2000 (Qld) s 203(6)


� ibid. s 204(1)


� ibid. s 203(3)


� Criminal Law (Mentally Impaired Accused) Act, 1996 (WA) s 33& 35


� Ibid. s 19(1) & (4) 


� s 18 Criminal Justice (Mental Impairment) Act 1999 (Tas)


� ibid. s 37(1)


� ibid. s 37(3)(d)


� ibid. s 34


� ibid. s 35(1)


� Ibid. s 35(2)(b)


� See s 9 Mental Health Act, 2000 (Qld)
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