BUSINESS BEHAVING BADLY - CARTELS 
Introduction
1. The CDPP has given you an overview of existing Commonwealth criminal provisions directed towards dealing with what might be called Commonwealth white collar crime, such as defrauding the Commonwealth, breaches of the Corporations law, money laundering and the like.  I now wish to focus upon one area where criminal provisions have been mooted for some time, and, at least from the ACCC’s perspective, will hopefully come to fruition in the near future – that of course is cartel conduct.
2. I want to deal with five areas today, namely:

· what cartel conduct is and how it is presently dealt with in the Trade Practices Act, 1974 (“TPA”);

· whether serious cartel conduct needs to be criminalised;

· the proposed framing of criminal provisions, including the use of “dishonesty” to distinguish civil and criminal cartel conduct;
· alternative ways to distinguish civil and criminal cartel conduct; and
· finally, how criminalising cartels will affect the relationship between the CDPP and the ACCC.

What is cartel conduct and how it is presently dealt with in the TPA
3. Many of you who practice exclusively in criminal law have not, at least to date, needed to be familiar with the concept of cartel conduct.  So let me briefly introduce you to how cartels are presently dealt with in the TPA.
4. Put simply, a cartel exists when two or more businesses that should be competing with each other agree to collude unlawfully rather than act independently.  Whilst there is no definition of the term “cartel” contained in the TPA, there are four broad categories of conduct involving anti-competitive agreements between competitors that are generally characterised as cartels, namely price fixing, market sharing, bid rigging and output controls.  Each of these kinds of agreements is prohibited by the TPA.
5. Let’s briefly take a look at the different types of cartel conduct.

(a) Price Fixing

Price is generally the key element of competition between businesses.  So it is very important that competing businesses set their prices independently of each other.    Price fixing occurs when competing businesses make an agreement that has the purpose or effect of fixing, controlling or maintaining the price of their respective goods or services. 
(b) Market sharing

Market sharing refers to agreements between competitors that divide up the market so that the participants are sheltered from competition. For example, participating businesses might agree to:

· not produce goods in competition with each other;
· not sell in each other’s allocated geographic ‘territories’; or
· not solicit or sell to each other’s existing customers.
(c) Bid rigging

Businesses and government agencies often obtain goods and services through a tender process. Bid rigging occurs when two or more competitors agree they will not compete genuinely with each other for particular tenders, allowing one of the participants in the agreement to win the tender. Participants may take it in turns to be the “winner”. For example, in respect of each particular tender, all of the competitors may agree amongst themselves that the chosen tenderer’s “winning” bid will be:
· lower than all other bids;
· the only bid containing terms that will be acceptable; or
· the only bid submitted.
(d) Output controls

Output controls can occur in the form of production or sales quota arrangements between competitors to limit the volume or type of particular goods or services available on the market. 
6. The existence of cartels can be extremely harmful to consumers, to business, and to the economy generally because such conduct:

· denies consumers the right to choose what they can buy and at what price;

· shields inefficient businesses from competition and damages efficient businesses by increasing input prices; and

· distorts the ordinary processes of innovation and product development. 

Put simply, cartel conduct is contrary to an efficient competitive market.

7. I want to now look briefly to how cartels are presently dealt with under the TPA.  Turning first to price fixing conduct, s 45 of the TPA proscribes the making or giving effect to a provision in a contract, arrangement or understanding (CAU), made between competitors or potential competitors, that has the purpose, effect or likely effect of substantially lessening competition (SLC). Section 45A(1) deems a provision to have the purpose, effect or likely effect of SLC where it has the purpose or effect of “fixing, controlling or maintaining the price for, or a discount, allowance, rebate or credit in relation to, goods or services”.  As a result, price fixing is effectively a per se prohibition (that is, without the need to prove an SLC). 
8. Bid rigging, market sharing and output restrictions are all also potentially covered by those parts of s 45 which proscribe the making of, or giving effect to an exclusionary provision in a CAU. Like price fixing, such conduct is a per se prohibition. An exclusionary provision is defined in s 4D as a provision in a CAU made between competitors which has the purpose of preventing, restricting or limiting the supply or acquisition of goods or services to or from particular persons or classes of persons, either altogether or in particular circumstances or on particular conditions.  Whilst the section is best known for its proscription upon conduct which is frequently described as a collective or primary boycott, it also impacts upon arrangements for the sharing of a market amongst competitors or for the rigging of bids amongst tenderers.
9. From its inception, the TPA has dealt with cartel conduct with by way of civil pecuniary penalties.  Recent amendments to the existing civil penalty regime came into effect on 1 January 2007.  For each breach of the TPA involving cartel conduct corporations now face significantly higher maximum penalties, namely the greater of:

· $10 million; or

· three times the value of the illegal benefit gained; or

· where the gain cannot be ascertained, 10 percent of the corporate group’s turnover in the preceding 12 months.

10. For each breach of the TPA involving cartel conduct, individuals now face a maximum penalty of $500,000, community service orders and disqualification from managing a company. The new amendments also mean that a company can’t indemnify an employee against legal bills and liability for pecuniary penalties – the individual has to pay.

11. There is no doubt that these greater penalties will have some impact in forcing companies and individuals to seriously question the value of forming or staying in a cartel. However, with potentially massive gains, some companies and individuals will continue to simply choose to run the risk of being caught and price it into their operations.  As to the risk of being caught, the difficulties faced by the ACCC in detecting cartels in the first place and then proving the matter in court have been well documented.  For all those reasons, disincentives need to be significant if they are to have any real effect.  Let me now turn to what is clearly the best disincentive of all – criminal prosecution and conviction.
Whether serious cartel conduct needs to be criminalised
12. It is my view that, both as a matter of principle and practicality, serious cartel conduct should be the subject of criminal sanctions.  As a matter of principle, such conduct is simply another form of theft, comparable to a conspiracy to defraud and just as serious as many other corporate crimes that already attract significant terms of imprisonment.  

13. In practical terms, it has been the experience of the ACCC that the imposition of pecuniary penalties which are often relatively small compared to the gain from the conduct, together with the granting of other civil remedies such as declarations, injunctions and compliance programs, have simply failed to deter the most flagrant and harmful cartels. Effective enforcement of the law as it currently stands has been rendered extremely difficult for the ACCC by a combination of the following factors, namely:

· very large potential returns from engaging in cartel activity;

· a relatively low prospect of detection; and

· even if detected and proceedings successfully taken, the only sanctions being civil in nature.

14. From an international perspective, there is another significant difficulty faced by the ACCC as a result of there being no criminal sanctions in Australia for cartel conduct.  When dealing with international cartels, the ACCC has often found that participants and their lawyers give priority in their immunity applications and their cooperation to enforcement agencies in those jurisdictions where criminal penalties exist. The reason is obvious. The consequences of failure to obtain immunity or of inadequate cooperation can be a jail sentence. Where such failure can only lead to a financial penalty, as in Australia at the present time, dealings with the relevant enforcement agency are very much a second order priority.
15. It is true that not all jurisdictions have criminal sanctions for cartel conduct, nor do they necessarily support jailing executives, often on country specific policy or legal grounds.  However, Australia’s major trading parties such as the US, Canada, the UK and Japan do have criminal sanctions, backed up by terms of imprisonment, for cartel conduct.
16. Commonsense suggests that the threat of jail provides a far greater deterrent to engaging in cartel conduct than the threat of losing large amounts of money.  One US senior executive put it this way - “as long as you are talking about money, the company at the end of the day can take care of me … but once you begin talking about taking away my liberty, there is nothing the company can do for me”.
17. Confirmation of this is also reflected in the reality of the behaviour of cartel participants.  In 2006, Scott Hammond of the US Department of Justice reported upon interviews conducted by the DOJ with international cartel participants.   The DOJ regularly deals with international cartels which involve sophisticated operations in Europe, Asia and a number of other regions, but not the United States. A number of these cartels had flourishing businesses that sold into the US market, but the DOJ found that the cartel arrangements stopped at the US border. When asked why they had not extended their cartel arrangements to the potentially lucrative US markets their businesses were already operating in, the cartel members told investigators it was because they were fearful of going to jail under the US’s antitrust laws.
18. The importance of the deterrent effect of criminal sanctions upon individuals and the international acceptance of this reality were each recognised recently by Justice Heerey in the Visy case ([2007] FCA 1617) where he noted:

308 Critical to any anti-cartel regime is the level of penalty for individual contravenors. We tend to overlook the fact that corporations are constructs of the law; they only exist and possess rights and liabilities as a consequence of the law. Heavy penalties are indeed appropriate for corporations, but it is only individuals who can engage in the conduct which enables corporations to fix prices and share markets.

309 Many countries with free market economies have recognised this reality by enacting laws which make cartel conduct by individuals subject to criminal sanctions, including imprisonment. In the United States this happened as long ago as 1890 with the Sherman Act 15 U.S.C. More recently, as shown by the Organisation for Economic Co-operation and Development report Hard Core Cartels – Third Report on the Implementation of the 1988 Recommendation, Paris, 2006, the following countries have laws providing for terms of imprisonment for cartel conduct: Canada, France, Germany, Ireland, Israel, Japan, South Korea, Mexico, Norway, Slovak Republic and the United Kingdom.
Framing of criminal provisions, including the “dishonesty element”
19. Let me now turn to the vexed topic of what has been happening in Australia to get criminal cartel provisions passed into law.  In 2003 a review into the competition provisions of the TPA headed by former High Court judge Sir Daryl Dawson recommended the Government investigate introducing criminal sanctions for what he termed “hardcore cartel behaviour”.
20. In response to the Dawson Review, the former Commonwealth Government announced its intention to criminalise cartel conduct.  However, such sanctions had still not been introduced by the time of the change of Government late last year.  The present Government has indicated that it proposes to introduce criminal sanctions for cartel conduct by the end of this year.  To that end, in January this year, the Government released an exposure draft of a Bill to amend the TPA with an accompanying discussion paper.
21. For several reasons it is not feasible for me to deal with the detail of that complex and rather extensive exposure draft.  First, it would be extremely tedious and time consuming process.  More importantly, because it is still only a draft and a number of areas are still very much the subject of debate, we could be engaging in a significant waste of time.  What I propose to do is deal with the proposed framing of the provisions relatively briefly and at a fairly high level of generality.  I will then deal in a little more detail with one particular area of controversy, namely the proposed use of dishonesty as the distinguishing element between civil and criminal liability.
22. In general terms, it is proposed to retain the civil regime (including civil penalties) for regulating cartel conduct and adding criminal sanctions.  Accordingly, cartel conduct will be regulated by both a civil and criminal regime.  Both the draft cartel civil prohibitions and criminal offences employ the term ‘cartel provision’, which is separately defined to include the varieties of conduct which can be considered as cartel conduct.  
23. The civil prohibitions in the exposure draft provide that if competitor companies make or give effect to a CAU containing a cartel provision, they have contravened the TPA and will be liable to a civil penalty and other forms of civil relief such as injunctions (in much the same way as at present).  The exposure draft also outlines two criminal offences which, again, comprise the making of, or giving effect to, a CAU which contains a cartel provision but each has the added element of having an intention of dishonestly obtaining a benefit. 
24. Accordingly, in the exposure draft, the element of dishonesty is the primary way in which the criminal cartel offence is to be distinguished from the civil cartel prohibition.  It is clearly the legislative intent that only the most serious cartel cases should be prosecuted criminally.  The real question is whether the use of dishonesty is the most effective way to distinguish between cartel conduct which is serious and thereby deserving of criminal sanction and that which should be dealt with merely as a civil wrong.

25. The formulation of the dishonesty element proposed in the Draft Bill is such that it will not simply be a matter of asking a jury whether they found the conduct at large to be dishonest, nor whether they personally view the conduct to be dishonest. Rather, the dishonesty test under the Draft Bill is based on the 1982 English decision of Ghosh.  

26. As many of you are probably aware, application of the decision in Ghosh involves a two stage test; first, the jury must be satisfied beyond reasonable doubt that what was done was dishonest according to the standards of ordinary people. If, and only if, that test is satisfied, the second limb of Ghosh comes into operation, namely the jury must be satisfied beyond reasonable doubt that the defendant knew that what was done was dishonest according to the standards of ordinary people.
27. Whilst a jury may be able to quite readily apply the Ghosh test in an ordinary case of defrauding, let me set out some difficulties likely to be encountered applying it in a cartel context.  Take what may not be an uncommon situation - the evidence reveals that the managing director of a company has entered into an agreement with a competitor that each will not lower prices for the next 12 months, or each will not attempt to poach the other’s customers, or each will take turns “winning” bids.  So far, so good - but the evidence also shows that this conduct was engaged in by that managing director to try to save his business from going under and to save the jobs of his loyal employees – many of whom will no doubt have dependent wives, young children and crippling mortgages. 
28. I think that in many cases there will be a real problem satisfying all members of a jury beyond reasonable doubt that entering into or giving effect to such an agreement with a competitor was dishonest according to the standards of ordinary people. In truth, this difficulty reflects the primary deficiency with the Ghosh test; namely that it somewhat naively assumes the existence of a uniform set of standards as to what comprises dishonest conduct and, even more naively, that views as to those standards are held across society.
29. And, of course, even if the first limb of Ghosh is satisfied, the jury must then look at the subjective state of mind of the defendant and be satisfied beyond reasonable doubt that he knew that what he did was dishonest according to the standards of ordinary people.  A defendant engaging in cartel conduct in the circumstances I have just referred to (ie to save the jobs of his employees) may passionately believe (or credibly assert a belief), not only that his conduct was blameless, but also a belief that ordinary members of society would regard the conduct as proper, even laudable - and certainly not dishonest. 
30. The concerns regarding the application of the Ghosh test do not simply constitute idle speculation on my part.  In England, the Enterprise Act employs the Ghosh test of dishonesty for criminal cartel conduct.   A recent survey of public attitudes to price fixing and cartel enforcement recorded that only approximately six in every ten persons surveyed regarded price fixing as dishonest (from a survey sample of around 1,200 persons – 63% regarded price fixing as dishonest, 21% regarded price fixing as not dishonest, 11% regarded price fixing as neither honest or dishonest, 5% of respondents answered ‘don’t know’).  
31. If these figures were to be reflected by an average jury in Australia hearing a price fixing case, one practical issue likely to confront that group in the jury room would be to what extent the 40% or so of jurors who themselves did not regard price fixing as dishonest (say 4 or 5 out of 12), were prepared to accept that the majority of the community regarded such a practice as dishonest?  And that problem would arise before the jury even dealt with the subjective beliefs of the defendant in relation to that same issue.
32. Whatever the law ultimately provides by way of criminal cartel provisons, in reality it is likely to take some time (and perhaps even some failed prosecutions) before community sentiment is such that cartel conduct is generally regarded as criminal.  Given that state of affairs, the element of dishonesty may well add a significant layer of complexity to what is likely to already be an extremely difficult process of successfully prosecuting cartel behaviour.  
33. Let me add that in making the critical observations I have regarding the dishonesty element, I should not to be taken as expressing a view that the prosecution of cartel trials would invariably result in acquittals if there was a requirement to prove that element.  No doubt if the evidence reveals that the parties to the alleged cartel engaged in positive deception such as inducing their customers to believe something to be true when they knew it to be false, then the jury may well find that both limbs of the Ghosh test could be satisfied.  The problem lies in the fact that cartels of the most pernicious kind are often characterised by more subtle forms of conduct engaged in by intelligent, well resourced and otherwise respectable and highly regarded members of our society.  The issue for debate is whether juries will necessarily attach the label “dishonest” to such conduct by those persons.
34. I want to leave the final word on the dishonesty issue to one of the most experienced competition law judges in the Federal Court – Justice Heerey.  At a seminar on criminalising cartel conduct held in February this year he said the following:

“If price fixing is considered, as I think it should be, sufficiently damaging to the community to be designated a crime, then proof of intentional engagement in price-fixing – established beyond reasonable doubt – should be enough to convict a defendant.  

The element of dishonesty opens up an infinite field of subjective and value-laden factors which logically should be considered pre-prosecution, as part of prosecutorial discretion, or post-conviction, as matters going to assessment of penalty.”
Alternative ways to distinguish civil and criminal cartel conduct
35. The draft bill clearly envisages that cartel conduct can either be dealt with by way of civil penalty proceedings (as it has been to date) or, now, by way of criminal prosecution.  Criminal and civil matters have always been treated quite differently in our legal system and this is a reflection of our society’s broader preference that only more serious matters should be prosecuted criminally. Accordingly, it is necessary to identify when cartel conduct is sufficiently serious to warrant prosecution action.
36. As I trust is clear from what I have already said, I consider that adding an element of dishonesty may not be the most effective and appropriate way to distinguish between civil and criminal liability.  So, if not dishonesty, are there other criteria which can be employed to ensure that only appropriate matters are made the subject of criminal prosecution?
37. In my view, the system for prosecuting Commonwealth indictable offences already provides a number of specific safeguards to meet that need.  Those safeguards include a higher burden of proof, the necessity to establish a fault element, trial by jury, and the requirements arising from the Prosecution Policy of the Commonwealth (PPC).
38. In any criminal cartel case, the prosecution will need to establish a fault element to satisfy the mental element of a criminal offence. As most of you will be aware, under the Commonwealth Criminal Code elements of an offence are categorised into ‘physical elements’ and ‘fault elements’, rather than the common law categories of actus reus and mens rea. The fault elements provided in the Criminal Code for a particular physical element are: intention; knowledge; recklessness or negligence. Accordingly, simply by prosecuting the case criminally rather than seeking civil penalties, there exists an additional element of intent that must be proved beyond reasonable doubt. To quote Justice Heerey once again – “proof of intentional engagement in price-fixing – established beyond reasonable doubt – should be enough to convict a defendant.” 
39. The second safeguard is the requirement arising from s 80 of the Constitution that Commonwealth indictable offences must be tried before a jury. If the decision is made to deal with cartel conduct by way of criminal charges, the case must be heard by a jury.  In selecting cases for criminal prosecution, both the ACCC and the CDPP will be mindful both of the added difficulty in presenting a cartel case to a jury and, more broadly, of the role played by the jury in reflecting society’s values. To put it bluntly, no matter how strong the evidence in a technical sense or how well the prosecution presents its case, if a jury regards the matter before them as not deserving of a criminal conviction this is likely to be conveyed in their verdict.
40. A third safeguard which will assist in ensuring that only the most serious cartel cases are prosecuted arises from the requirements of the PPC. The CDPP, in assessing any referral to it by an agency such as the ACCC, must be satisfied that a prima facie case exists and that there are reasonable prospects of a conviction being secured. The CDPP then applies a public interest test, based on various factors set out in the PPC.

41. As part of the process of examining whether or not there are reasonable prospects for a conviction, the CDPP assesses how persuasive the evidence is likely to be once it is presented in Court. In the criminal cartel context the CDPP (and likewise the ACCC) will be mindful that the evidence of accomplices, such as immunity applicants, is likely to attract a judicial warning to the jury as to credibility. Indeed, the propensity for accomplices to minimise their role and exaggerate that of the accused is not unknown to the ACCC through the operation of its Immunity Policy. In such circumstances, the ACCC is unlikely to refer for criminal prosecution, and the CDPP unlikely to decide to prosecute, all but the most compelling of cartel cases.
42.  As a final comment, it should not be thought that a process whereby the same conduct can be treated as criminal or civil, depending on all the circumstances, is at all unusual.  There are several current examples on the Commonwealth statute books – let me deal with just three:
· first, in the TPA itself, various forms of misrepresentation may be dealt with as civil matters under Part V or as criminal matters under Part VC. The wording of the offences and the civil prohibitions in all relevant respects are identical. There is no additional or aggravating feature such as dishonesty to distinguish a criminal misrepresentation from a civil misrepresentation.  However, as with all criminal offences, the standard of proof is higher and, in respect of certain provisions of Part VC it is necessary to prove a fault element under the Criminal Code. In practice, the ACCC refers what it considers to be serious breaches to the CDPP for consideration of criminal prosecution;
· second, the Corporations Act  contains both an indictable offence and a civil penalty provision for the same conduct by way of insider trading. For individuals the offence is punishable by 5 years imprisonment, a fine of $220,000 or both. The maximum pecuniary penalty available under the civil prohibition for individuals is $200,000.  The conduct element of both the criminal offence and the civil prohibition of insider trading are identical.  Again, the standard of proof required differs and, to establish the criminal offence, the prosecution will need to establish a fault element under the Criminal Code;

· as a final example, the Environmental Protection and Biodiversity Conservation Act contains a criminal offence and civil prohibition in relation to actions in Commonwealth marine areas affecting the environment. The distinguishing factor between the criminal offence and civil prohibition is that the criminal sanction requires proof of a fault element under the Criminal Code. For individuals the criminal offence is punishable on conviction by 7 years imprisonment, a fine of up to $46,200 or both whereas the civil penalty provision attracts a pecuniary penalty of up to $550,000.

Relationship between ACCC and CDPP

43. Let me finish today by referring more generally to the relationship between the ACCC and the CDPP.  The CDPP is an independent prosecuting authority but is not an investigating agency and has no investigation powers.  Thus it relies on investigative agencies such as the ACCC to investigate and refer matters to it for prosecution.  The ACCC decides whether to investigate a matter and refer it to the CDPP for prosecution.  The decision to prosecute is then made by the Director and his officers in accordance with the publicly available PPC.  

44. It is also important to remember that the ACCC and CDPP having to deal with each other is not something that will be happening for the first time in relation to the proposed cartel offences. Since the introduction of the TPA over 30 years ago, and right up to the present day, the ACCC has been able to deal with certain conduct in Part V of the TPA through the civil process or refer that same conduct to the CDPP for consideration of prosecution action.  As I have already noted, no additional element has ever been required in these cases to separate the criminal from the civil prohibitions. Rather, the requirement to satisfy the PPC has ensured that it has been only the most serious breaches of the consumer protection provisions of the TPA that have been prosecuted criminally. 
45. Clearly, the availability of jail terms for breaches of the criminal cartel provisions will add a layer of complexity to the relationship between the two agencies.  However, the fact that both agencies are able to draw upon the experience gained from that lengthy history of referrals will help to ensure that the shift to criminalisation of cartels is dealt with appropriately and effectively.
46. In light of the close working relationship between the CDPP and the ACCC, a publicly available Memorandum of Understanding (MOU) will be entered into in relation to the prosecution of cartels.  Under the MOU, only serious cases of cartel conduct will be referred for criminal prosecution. A draft of this MOU has already been released publicly for discussion purposes.  It is envisaged that this MOU will set out a number of matters, including the following:

a. the respective roles of the CDPP and ACCC;

b. the matters to which the ACCC will have regard when deciding whether or not to refer a matter it has investigated to the CDPP;

c. the considerations to which the CDPP will have regard in deciding whether or not to prosecute; 
d. how applications for immunity should be dealt with; and

e. the liaison and consultation arrangements between the ACCC and CDPP.  

47. The MOU also includes dollar thresholds to ensure that only serious cartel conduct is captured, including that the value of the affected commerce would exceed $1 million within a 12 month period; or in the case of bid rigging, the value of the bid or series of bids exceeded $1 million within a 12 month period.

48. Criminalisation of cartel conduct will also have implications for the ACCC’s current immunity policy.  That policy is presently applied by the ACCC in respect of cartel conduct dealt with in the context of a civil penalty regime.  In order to maximise the effectiveness of that policy, immunity has often been granted by the ACCC at a relatively early stage in the investigation process. 
49. However, it is presently intended that decisions regarding immunity from criminal prosecution in respect of cartel matters will be made by the CDPP, applying the PPC, and on advice from the ACCC.  Under the PPC, such immunities are usually provided at the end of the investigation when it is clear the witness will be required to give evidence.  Accordingly, it is likely to be the case that immunity decisions in cartel matters will be required to be made at an earlier stage in the process than the CDPP has hitherto been accustomed.  
50. One option presently under consideration to address this issue is to amend the PPC to enable immunity to be given at an early stage where serious cartel conduct is being investigated.  The ACCC and CDPP will continue to work very closely to ensure that this process provides the necessary certainty to immunity applicants and does not put investigations at risk 
Concluding remarks
51.  Cartel conduct has been for some years, and continues to be, a principal area of focus for the enforcement arm of the ACCC.  To date, the ACCC has been confined to seeking redress in respect of such conduct by way of penalties and other civil remedies.  For an agency such as the ACCC, dealing with cartels by way of a jury trial in a criminal context will clearly present a number of new and difficult challenges, both conceptual and practical. In my talk today, I have only had time to touch upon a few of those matters.
52. At a fundamental conceptual level, there needs to be a continuation of the transition process, whereby community sentiment is shifted towards regarding serious cartel conduct as inherently criminal in nature.  Since commencing as Chairman in mid 2003, the numerous public utterances on this topic by Graeme Samuel have been an important component in this process. It is likely that the passing of the new criminal provisions themselves and later taking prosecution action and running criminal trials pursuant to that law will also assist in changing community perceptions of cartel conduct. 

53.  At a practical level, the ACCC will need to ensure that its immunity policy remains effective where cartels are prosecuted criminally and that it has processes in place to ensure appropriate cartel matters are being referred to the CDPP for prosecution action.  I have also spent a little time today on some practical problems which may arise if the concept of dishonesty becomes part of the new criminal cartel provisions.  
54. Although I have not had time to deal with it today, perhaps the most significant practical issue which will need to be dealt with by both the ACCC and the CDPP is how to present in a digestible form before a jury the inevitably complex evidence thrown up by cartel conduct.  That evidence may well include expert economic evidence, clearly not something an average member of the jury is likely to relish, or readily comprehend.
55. Whilst criminalisation of cartel conduct will invariably lead to a number of novel and difficult issues for the ACCC, in my view the task of prosecuting serious cartel cases before a jury remains a worthy one.  If, to use the words of Justice Heerey for a third time today, serious cartel conduct such as price fixing is sufficiently damaging to the community to be designated a crime, then it is incumbent upon those responsible for enforcement of the new law to pursue such cases with appropriate resources and vigour.  
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